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Pardons: What, where, when, how aviuy?

It is not unusual for people toavea
criminalrecord. Infactmorethan three
million Canadians - appraxiately 10%
of the ppulation - hae a criminal
record.

Everyonewho is conviad of an
offence under a federal
criminal record. Typically these relate
to Criminal Codeoffences.(Provincial
or municipd offences do ot resultin a
criminal record.) Thehigh numbers
suggestthat most indiiduals wih a
criminal record ae not currenly
involvedin illegalactivity. We do know
that many are indeed law-abiding,
productiveand contributig members of
our communities whose fH#nces
happenedin their pastrepresentig an
isolatedincident or a péod of atyical
behaviour.

Having a criminal reord can be a
barrier, particulary with respect to
employment, volunteer actiities and
travel,even if one halved acrime-fre
life for many yeas. Many individuals
look to obtain apardon as away to
remove the barer ofa criminal reord.

What is a pardon and whas ithe
processfor obtaining one? Whas ihe
effect of apardon? Whawill it not do?
Once pardoned, wha are one’s righs
with respect to employment,eling a
volunteer and entry nto another
country? This Fact Sheet Wipresent

information on: the law reléing to

Information Centre and state databases.

pardons, whadtneneeds to know about Only with the writen consent othe

applying for a padon, and its ééct
upon receipt. Al®, as the interst in
pardonsis often conneed to tavel to
the United States, hat a person wit a

act has acriminalrecord neds to do toapply for

entry into that country will be briefly
detailed.

Criminal Records

When one is cawvicted of a feceral
offence, a recod of that offenceis
entered into the Canadian Hok
Information Centre (CPIC), a
computerizednformationsystem whih
is managed by the Ray Canadian
Mounted Police (RCMP). All police

forces in Canada can accesshet
information stored in this system.As
well, CPIC is connected ith similar
sysemsmaintained byther countries,
such as

the U.S. Naional Crime

person will record informatbn be
providedto someonéi.e., anemployer)
other than the authared criminal
justice agencies.

What is a pardon?

Under Canadiataw, thereare three
types of pardons:
1) a free pardon g@nted by the
Governorin Council under Sein
748 of the Criminal Code or the
GovernorGeneral in recogtion of
erroneous conviin;
a conditional pardon granted by the
Governorin Council under Sein
748 of the Criminal Code or the
GovernorGeneral in recogtion of
unduehardshp out of proportion to
thenature andhe seriousnegs the
offence and the resulting
consequences; and,
a pardon (“odinary” pardon)
graned/issuedy the Natioral Parok
Board under theCriminal Records
Act.
Free and conditional pardonsare
exceptionalremedies adped only in
exceptional circumstances andare
relatively rare. It is the “ordinary”
pardon for which most pply and on
which this pubktation is bcused.
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Under federal Igislatbn, the
Criminal Records Agtapersonwho has
a criminal recad by vitue of having
beenconvicted of dederal ofence can
apply for apardon once that pens has
completedtheir sentene and a defined
waiting period. Inthis case, a pdon
means that arny federal agency or
department that has recas of
convictions must keep the rexds
sepaate and apart from ber criminal
recordsand the informabn pertainig
to the offencdor which thepardon was
grartedissuedwill be talen out of the
CPIC sgtem.

Somedetails tohighlightat theonset
are as follows:

I The record $& not destrogd
Disclosure of informaton in a
pardoned recad is possible
However, once the reord is kept
separateand apart upa receigt of a
pardon,arny information conerning
that record canbe disclosed aly
with the permission othe Solicibr
General of Canada and under
conditions speéied in theCriminal
Records Acfand its regulations);

I The legislgion with respet to
pardonsdoes not appl{o courts and
local police servicesather than the
RCMP) which opeates unde
provincialand municipalegislaion.
Therebre, they do not haa/to keep
records of convicton separate and
apart (although most gpand,

I A foreign goernmentdoes nohave
torecognizea pardon. Oncanother
country has informatin alout a
person’s record, it can keep hat
information on their files forever.

Effect of a pardon

First and forenmost, a parda is
importantfor what it doesymbolically.
It is a recognibn thata person is of
good conduct. Effectively, it
rehavilitates that person’sreputation.
For some, his is ther sole pupose fa
seeking a pardon.

Criminal RecordsAct

An Act to provide dr the relief of
personswvho havebeenconvicted of
offences and have sulegjuently
rehabilitated themselves

5. The pardon

(a) is evidence of the of the fact
() that, in the case afpardorfor an
offencereferredo inparagraph 4(a
[indictableoffence], the Board aftey
makinginquiries, wasatisfied that
the applicant for the pardon was pf
good conduct; and,

(ii) that, in the case of any pardof,
the conviction in respect of whic||
the pardon is ganted or issueq
shouldno longereflectadversely on
the applicant’s character, and

Employment

On a practical notea pardon can
limit the problems creadl by a criminal
recordwith respecto employmentThe
CanadianHuman Rights Actprohibits
discriminaton on the basis of criminal
record for which a paton has been
granted/isued. Therdore, those who
are governed by his Act (Federal
government ageries, departments,
Crown corporations, some fedrally
regulatedindustries) cannot fese to
hire, continue to employor treat
differently with respect to emplogent
policiesand practices people whodve
a criminal recod for which hey have
receivedapardon.In fact,any question
aboutacriminal recordmust be phrased
in the followhg manner: “Have qu
beenconvicted of acriminal ofencefor
whichyouhave not receada parda?”

Someprovincial humanmightscodes
also have provisionswhich limit the
rightof employersd discriminat@nthe
basisof a criminalrecord (B.C., Yukon,
P.E.l., Quebec andOntario). The

Ontario Human Rghts Code, with
which all employes in the provice,
both public and private, must comply,
prohibits discrimination in employment
on the basis ofrecord of ofénces
“Record of offence$ is defined as a
convction for an ofence for which a
pardonhas been grantedéuedand has
not bee revoked and for an f&#nce
under provincial law.

Theserights under bt the federal
and provincid laws with respet to
employmentare not absolutelt would
be permissibé for an employer to ask
guestionsabout a prdoned criminal
record or not to hire someone th a
pardoned criminal rewrd if the
employercan prove tlt it is reasonale
anddirectlyconnected to theature of
the job. Even ifthe persorrightfully
answers “no” to questionsabout the
existenceof a criminalrecord for whih
a pardon has &en granted/isued, the
employermay require a criminal record
checkandthere are caumstanceander
which information in the pardoned
criminal record can be disclose The
Criminal Records Act contains a
provision permittingdisclosureby the
Solicitor General of Canada onhé
groundsthat it waild be “desirdle in
the interess o the adminigtation of
justice or for anypurpose relatetb the
safety and securityof Canada or any
stateallied or associated with Cada.”
There are also speific provisions with
respecto the flagging and disclosui
pardoned sexual offences.

Volunteer activity

The sections elated to employent
in theOntario Human Rights Cod&so
covervolunteer activity. But here again,
while discrimination on the fasis of a
pardoned criminal recod may be
generally prohibited, agncies and
organizationsnay require diclosure of
informationrelatedo a pardonedecord
if akin to the nature ofvolunteer
position (i.e., for an organizatin
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connectedvith childen,“haveyou ever
been convicted of asexuwal offence
against a child?”). Many ulizing

volunteersnow require a police clok,

and the check wuld come back with

information on a padoned record
containingany sexual dénce and may
contain information on othempardoned
offencesif the Sdicitor Geneal deems

it to be neessay.

Travel

A pardon does natecessarilyensure
entryinto another country However, a
pardoncan be useful aa supporting
documentin certain emy applicaion
processes (see “Pardos and U.S.
Waivers” on pae 4).

The application process

First of all, ®me do not haveo
apply for a pardon - those who ha a
criminal recad of only abslute and
conditional discharges or of only
findings of guilt as a young offender.

The record of an almdute or
conditional discharge gien after July
24,1992is automaticall removed fom
CPIC compuer system one gar and
threeyears resectivelyafterthe court
decision.  Further, the reord is
“purged” of all but fngerprins and
basicidentifying information vhich can
only be accessetbr purposs of cime
scene invesgiationsor identification of

a deceased or amnesiac person. Those Theapplicationdr a pardon is made

given an absolute or contdbdnal
dischargebefore July 241992 need to
write to the Pardomand Purge Services
of the RCMP to institute this process.
Young offenderrecords are kepof
“accessperiods” defied in theYouth
Criminal Justice Act one year faer an
absolutedischarge, three yeaafter a
conditional discharge, two yars after
the completon of extrajuicial
sanctions, three vyears after for a
summay offence and fie yearsdr an
indictable offence.

period is completed andhere are no
further corvictions as an adulduring
this period, the reord is “puged
(similarto discharges) except fothose
convictedof serious offenes listed in
the legislaion - these ecordsare kept
longeror, for some, indefinitely. If the
persorwith a youth record whoseccess
periodhas not yeéndedis convicted of
anothercrime aftethe age of.8, his/her
youth record becomes paof the adult
record. In this case, onavould neal to
apply for a pardon foiboth theyouth
and the adult rexd.

Also, padons do nd apply to
prohibition orders.

Otherwiseto beeligibleto apply br
a pardon, the @rsan must have
completedheir senterne(served théull
sentencef imprisonment, pdithefine,
restituton or compensation, compéd
the term of probatin) and must be
conviction-free afterwards for:
a) five years, in the case of an
indictable offence convition under
the Criminal Code a summary or
indictableoffence undetheTransfer
of Offenders Acand service éénces
where the person wasirfed moe
than$2,000 or imprsoned for more
than six months or dismigsl from
the service unde the National
Defence Actand,
threeyearsjn the cae of asummary
conviction offence or any other
offenceunder theNational Defence
Act not listed above.

b)

to the Clemency anBardon Division of
the National Parole Bard (NPB), wth
application forms avaihble either by
writing or phoning the NPB national
regional offices or on-line -

www.npb-cnlc.g.caThere isa $50 fee
for processing the appation. Furer
costsinclude: fes for fhgerprinthg
andto obtain aertified criminal record
fromtheRCMP and any costs reldt®o
obtaining local policerecords chdcs
(from the police sevices in the aea

When the accesswhich the person wrently lives and

from all areas ofresidence witin the
previous five years). Also, court
informationwill be requiredn the cases
of: asummary convincompleted less
thanfive years previouglto prove hat
it was summary, notndictable and,
wherethere were pymentsattached to a
punistment (fine, canpensation
restituton) imposed within he last 15
yearsto confirmthatthe payments have
been received in full. It does take
considerald time and effot to
complete.

Pardon Decisions

Oncethe pardon appation has been
submittedthe waittimesfor processig
canbelengthy.In 2002/03the average
processing time was 17 emths.

In the case of apiglationsrelating to
eligible summary conviction cases,
pardons are issued. It is anon
discretionary process. ® the
approximatdy 15,000 application
processed in 2002/03, 49% were
“issued.” Cases involvig an indictabe
offence require a decisn to grant or
deny. In the vastmajority of these
eligible cases, the pardois granted.
However, some are denied 286 in
2002/03. The low nunber of denials
relative to those grated likely reflect
theonerous naturef the appliationand
theextent of mformationrequiredn the
processvhich woud identify those who
arenotcurrentlyseen as being ¢§ood
conduct.”

Also, an bsued or granted pdwn
canbe revokedr cease texist. t can
be revoked onthe following grounds:
further summary conviedvn, evidence
that the person is o longer of good
conduct, and evidence of false
misleading or concealed infanation
relative to the applickon. A pardon
will cease to existupon a firther
indictable or hybrid ofence convictin
or when thereis new irformation that
the person was not iglible atthe time
that the pardon was issuedr granted.
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In 2002/03, 369 pardons werevoked
and 533 ceasd to exist. Sikge the
pardon proces began in 9470,
approximately 300,000 pardonshave
beengranted/issued and dn3% have
ceased to exist or been resaxd.

Pardons and U.S. Waivers
While there are manyeasons why

individuals want to obtain a pakh,
travel to he U.S., either forbusiness or

country. The only waythat a pedon
could prevent anyknowledge 6 the
criminal record is ifthe person knows
with certanty thatthe U.S.government
had no reason to acceshe criminal
record information awilable through
CPIC (to which theyare linked) pior to
the pardon being grded/issued.

The only way to know $ by
attempting to cross the borde
However,aperson who trie enter the
U.S. when theU.S. authorities have

documentation,such as leérs from
employerspersonal ledrs ofreference,
school transcrips, can be useful to
supportthe applicdion and denonstrate
thattheperson is of god conduct. The
applicationisthen presentetd the local
Bureau of Citizenshp and Immigratin
Serviceswith jurisdiction over the port
of entry whee the person wlilenter the
U.S. Fingerpring are taken ahis time.
The application procesag time is not
insignificant-approximagly six months.

pleasureseens to be the predominant information tha a person is deemed Once granted, thewaiver can e valid

one, especily so in the -current
environment. Most countries havelwvs

thatrestrictentry to thosevith criminal

records. The U.S. is vey strict in this

regard and, if theyare avare of the

record, gaining enty into the country

can be problematicand may be

impossible.

Section 212(2) of the U.S.
Immigrationand Nationality Acdlefines
thosewho areineligible to receive isas
and admission on crimmial and related
grounds. The gromds are very boad
and,with few excepions, couldapply to
most people with a crimial record.

A pardondoes noguarantee thahe
individual wil be albwed intothe U.S.
TheU.S. govenmentdoes not recognize
apardon andvould use anynformation

ineligible becawse ofa aiminal record
will, at the veryleast, berefused entry

andmay besubject to seizure of goods,

finesand even incarcetian on further
attempts. Most are understanbdby
anxious about taking a chae.

It is posgble to receive a waker of
ineligibility. The appli@ation process
consists of two forms Form 1192
(Applicationfor AdvancePermissionto
Enter as a Non-Immigrant) androrm
G-325A (Biographical Informatbn)
which are availabe throwgh the U.S.
Bureauof Citizenship andrmmigration
Services and are availabl on-line -
www.immigration.gov/graphcs/
formsfee/forns/index.htm The fee for
filing is $195(US). One has to provide
detailsofthe offencerad the convictin,

on their files/databases, including athe official criminal record (from the

criminal recod for which apardon was
subseqently granted/issuedto make a
decisionwith respecto entryinto the

RCMP) and any record ofparole,
probation and paran.
While notspecifically requiredpther

for up to five years
Forgiving, but not forgetting

The Jom Howard Society iews the
pardon process as a verymportant
aspet of our justice system It
recognizesthat people can and do
changandbecome produtive members
of the community.

However, pardons havéimitations
and, contray to what mast people
believe, do not guaranteeabsolute
protection of criminal recod
information. It is mportant foiboththe
geneal public and those whoish to
apdy for a pardon to be aware of these
limitations and know the facts baut
pardons.

123 Edward St., Suite 701
Toronto, Ontdo
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Tel:  (416) 408-4282
Fax: (416) 408-2991
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